Off ce of the
Ohio Consumers’ Counsel
Residential Utility Consumer Advocate

SENATE PUBLIC UTILITIES COMMITTEE

Am. Sub. SB 162

Submitted by:
David C. Bergmann
Assistant Consumers’ Counsel

December 9, 2009




Good afternoon, Chairman Widener, Vice Chairman Schaffer, Ranking Minority
Member Miller and members of the committee. I would like to thank you for the
opportunity to testify before you in opposition to Am. Sub. S.B. 162. My name is David
Bergmann and I am an Assistant Consumers’ Counsel with the Office of the Ohio
Consumers’ Counsel (“OCC”), which is the state agency representing the interests of
residential customers of investor-owned public utilities. I began my service with the
OCC in 1982, and in my earlier years was Consumer Services Attorney and a
Supervising Attorney. I was Legal Director of OCC for six years.

I am also testifying before you today in my capacity as Chair of the Telecom
Committee of National Association of State Utility Consumer Advocates (“NASUCA”).
In my testimony today, I will provide, in part, a national perspective on Ohio’s proposed
telephone deregulation legislation.

I have specialized in telecommunications matters since 1992. As part of that
specialization, I have participated in the major telecommunications proceedings at the
Public Utilities Commission of Ohio (“PUCO”), including the original alternative
regulation cases for the incumbent telephone companies under H.B. 563 passed in 1989.
Those cases led to consumer benefits negotiated with the companies, including the first-
ever reductions in customers’ basic service rates, agreed to by Ameritech Ohio, the
predecessor to AT&T Ohio. Then there were the elective alternative regulation (“alt.
reg.”) cases under “off-the-shelf” rules that were adopted by the PUCO in 2001 in
response to the telephone companies’ complaints about the earlier alt. reg. process. Most
recently I have been involved with the basic service alternative regulation cases under

H.B. 218 that became effective in 2005.



Also relevant to my testimony today and as referenced above, I have served as
Chair of the Telecommunications Committee of NASUCA since November 2002.
NASUCA is a voluntary national association of consumer advocates in more than 40
states and the District of Columbia, organized in 1979. NASUCA’s members are
designated by the laws of their respective states to represent the interests of utility
consumers before state and federal regulators and in the courts. Members operate
independently from state utility commissions, as advocates primarily for residential
consumers.

As Chair of NASUCA'’s Telecommunications Committee, I am responsible for
coordinating the organization’s efforts in the telecommunications field. Much of that
work consists of filings with the Federal Communications Commission (“FCC”) on
national issues important for consumers, like universal service, consumer protection and
broadband. But we also help to gather information on telecommunications trends in the
states where NASUCA members have authority.

In that capacity, in 2008 and 2009 I initiated and compiled the results of a survey
of NASUCA members regarding price deregulation and its impacts on customer rates in
various states. The results of that survey are attached as Appendix A, and show that,
where rates are deregulated, they tend to increase. As mentioned in prior testimony, this
is not the result you would expect in a truly competitive environment. It is also not the
result you would expect in an increasingly electronic and computerized network. And, it

is certainly not the result we would want for Ohioans, especially in today’s economy.



The NASUCA Rate Survey

We sent out the survey to all NASUCA members; responses were received from
26 jurisdictions.' The following discussion is based on responses from Alaska, California,
Colorado, Connecticut, Delaware, the District of Columbia, Florida, Hawaii, Illinois,
Indiana, Iowa, Maine, Maryland, Michigan, Minnesota, Missouri, Montana, New Jersey,
New York, Nevada, Ohio, Pennsylvanian, Texas, Utah, Washington and Wyoming. The
survey focused on the largest carriers in each state, typically AT&T, Verizon or Qwest.

The survey looked at three basic groupings of service. First, intraLATA toll,
which are calls made within a defined access area but not covered under a customer’s
basic local service plan, that are under state commission jurisdiction. This is one area
where the presence of competition is fairly well established. IntraLATA toll has pretty
much been price-deregulated. (For ease of reference, further references to “deregulation”
should be understood to refer only to deregulation of prices; other forms of regulation
(i.e., service quality) are not considered here.)

Second, the survey looked at non-basic services. These have often been found to
be competitive or have otherwise been price-deregulated, because of their optional
nature. In many states, service bundles that include basic service are grouped with these
optional services. Apart from bundles, the survey focused on the most popular vertical
services (Caller ID, call waiting and call forwarding).

Finally, there is basic service, which may or may not be specifically defined in
each state. It has tended to be the last to be price-deregulated, especially as a stand-alone

service, not part of a bundle. This basic service, especially where provided on a stand-

' Appendix A includes information from Wisconsin, which does not have a NASUCA member, based on a
Wisconsin Public Service Commission report.



alone basis, is what is under debate in Ohio today. All other services already are price-
deregulated, and even basic service is eligible for price deregulation if the PUCO
approves a showing of competition in the incumbent telephone company’s service
territory. The telephone industry is asking to deregulate this last protected rate, without a
showing of competition. The results of the survey we conducted show why this limited
price regulation is necessary for protecting consumers from increased telephone rates.

The results of the survey showed that in 21 jurisdictions, intraLATA toll is
deregulated.? There were some reporting inconsistencies on intraLATA toll increases,
but seven jurisdictions indicated that there had been increases,’ while eight others
reported no increases; one reported increases and decreases; one reported some decreases.

Non-basic services are deregulated in 20 jurisdictions (one additional for new
services only); only four jurisdictions report that these services are NOT deregulated. In
most of the states reporting deregulation, there has been a finding that the services are
subject to competition. All states reporting deregulation indicated that bundles that
include basic service were among the deregulated services.

Only three of the 20 jurisdictions that have been deregulated have NOT seen
increases in the rates for those services. Not all responders specified the amounts of the
increases. For those who did, the increases seen have ranged from eight percent per year
to 100 percent.

Then there is basic service. There were 15 jurisdictions that reported a statutory

definition of basic service.

2 Alaska and the District of Columbia have no LATAs.

? California reported that the increases had been “too numerous to count.”



In nine jurisdictions, there have been findings that basic service is competitive,
although some of those findings are limited to particular areas.® In 13 jurisdictions, there
have been no such findings. In two of the jurisdictions with a competitive finding, basic
service rates are no longer regulated; the remainder of the jurisdictions (including those
without competitive findings) have some limitations on the increases.’

Actual increases in basic service rates in the jurisdictions with competitive
findings range from $2.00-$3.22 per month. Basic service rate increases in jurisdictions
without competitive findings have also occurred.® In only three jurisdictions have there
been basic service rate decreases; in all of those, basic service rates are fully regulated.

In sum, basic service rate increases have resulted in the majority of jurisdictions
where price deregulation has occurred. Ohio is no different. In response to the previous
efforts which deregulated the price of bundled services, telephone companies in Ohio
have consistently raised rates for these services. We believe that Ohioans across the state

will be faced with higher telephone bills if Am. Sub. S.B. 162 passes in its current form.

Deregulation in Other States

In proponent testimony, particularly in that of Mr. Tim Owens of Cronin
Communications, there are numerous generalizations about telecom deregulation in other

states. Mr. Owens listed 26 states that he said have been engaged in such efforts. He

* For example, in Alaska, the findings apply in Anchorage, Fairbanks and Juneau; in Ohio, the findings are
on a company-by-company, exchange-by-exchange basis.

3 For example, Alaska has an 8 percent per year price increase cap; California is considering transitional
price caps for after the current caps expire in January 2009; Illinois limits increases to $1 per year for
access and $0.05 per year for usage; New York caps its basic rate at $23 per month.

® For example, Florida has increases under an overall price cap; Minnesota will see a $1 increase in 2009
under its AFOR plan; New Jersey will see three years of increases, from the current $8.95 a month up to
$16.45 a month.



focused on five states, Alabama, California, Georgia, Indiana, Michigan, but included 21
others on his list. These generalizations are not very helpful; in this as in other matters,
the devil is in the details and there are many details to consider.

As Appendix B shows, there is substantial variation among these states in which
deregulation has occurred, on the three key issues of basic service rate deregulation,
broadband deployment requirements, and service quality protections. In fact, only nine
of the 26 states have deregulated their rates as much as Ohio’s proposed legislation.

Below is a brief summary of the information that is provided in the attached chart.

Basic Service Rate Deregulation

In 17 of the states, price deregulation of basic service is allowed only upon a
company-specific, sometimes exchange-specific showing of competition, much like
under the PUCO’s current basic service alt. reg. rules. This means that in only nine states
have they deregulated with no required showing of competition as is being requested by
the telephone industry in this legislation. Stated differently, what we currently do in Ohio
is what the majority of the states that have passed deregulation legislation are doing.
Indeed, as Mr. Owens failed to reveal, the deregulatory efforts in Alaska, Arizona and
California have not been the result of legislative change but of state commission action.
Thus in those states, as in Ohio, most of what the telephone industry seeks could be

accomplished under existing law.



Service Quality Protections

While many states have reduced or limited their consumer protection related
regulations, few have gone as far as what is proposed in Ohio’s legislation, by
establishing under statute a limited number of protections that apply only to basic service,
and depriving the state commission of the ability to establish other standards. Most of the
states maintain detailed service quality rules, like the PUCO’s Minimum Telephone
Service Standards (“MTSS”).

Indiana is held out as a model for deregulation. However, in Indiana, telephone
companies are subject to the full effect of the state equivalent of the Consumer Sales
Practices Act (“CSPA”). In the amended bill, the telephone companies would remain
free from the CSPA, and the proposed statutory CSPA-lite provisions that would apply to
them contain a nebulous “where practicable” loophole that other competitive companies
do not have. This gives the telephone companies the discretion to determine when it is
practicable for them to provide customers with information. Therefore, the amended bill
actually allows telephone companies to have fewer regulations than their wireless or
cable competitors, which all have to comply with the standard Consumer Sales Practices
Act.

Data from OCC’s call center shows the range of complaints about telephone
service that consumers make. We are able to resolve many of these complaints because
of the very existence of the PUCO’s minimum service standards regulations; without the
MTSS, the telephone companies would have little incentive to correct their inadequate

service.



Deregulation vs. Economic Development/Broadband

While the telephone companies have suggested that deregulation will likely lead
to economic development in Ohio, the legislation as proposed contains no such
commitment to economic development. In fact, eight other states — including Indiana —
have required economic development in exchange for further deregulation. These states
understood that without such concrete requirements, the telephone companies’ promises
of the benefits of deregulation being investments and jobs are likely to be hollow,
unfulfilled promises.

With regard to the impact of regulation on investment, I would like to refer to a
remark by Blair Levin, who is now head of the massive National Broadband Plan efforts
at the FCC. In 2006, he was a Wall Street analyst, who was invited to testify before the
US Senate Committee on the Judiciary on “Reconsidering Our Telecommunications
Laws: Ensuring Competition and Innovation.” One of his key points is crucial to the
telephone companies’ rationale for this legislation: “Regulation is not the sole or even
primary driver of investment decisions for network infrastructure.”’

I would suggest that this is particularly true when considering the type of
deregulation being contemplated under this bill: that is, removing regulations to protect
consumers against unwarranted price increases, and regulations designed to ensure that
telephone companies provide quality service to their customers.

In his testimony, Mr. Owens cited some studies from around the country to show

the benefits of deregulation. For instance, he cited a Ball State University Digital Policy

"CITE



Institute study, “An Interim Report on the Economic Impact of Telecommunications
Reform in Indiana.” It is clear from the Executive Summary to the study that it was
designed solely to promote the “benefits” of the earlier Indiana legislation, without even
mentioning any possible negative impacts.

The study does express the benefits of broadband expansion in Indiana, including
new jobs. But, in keeping with the deregulatory bias of the study, it never even mentions
that the Indiana legislation required telephone companies to make broadband
deployment. Even so, much of the broadband expansion cited by the study is by wireless
companies, municipalities and cable companies that were not “deregulated” by the
legislation.

Another benefit that the Indiana study claims for the legislation arises from the
video franchising piece of the bill. (The same holds true in Michigan,® and in California,
as cited by Mr. Owens.) Statewide video franchising was accomplished here in Ohio two
years ago, but those benefits are completely separate and distinct from the deregulation of
telecommunications services covered by the proposed Am. Sub. S.B. 162.

The claims of benefits that have been attributed to the bill are thus misleading.
First, the claimed costs of regulation that would be eliminated by the bill are unquantified
and uncertain; and second, the claimed benefits that will come are equally uncertain and
will not be for the benefit of the telephone consumers who are likely to be harmed by the

bill.

¥ Likewise, the benefits of reform legislation in Michigan that Mr. Owens cited were from video
franchising reform, as shown by the Michigan State University/Ball State University study he mentioned.
See http://www.bsu.edu/digitaipolicy/media/pdf/michiganwhitepaper.pdf.







